
Page 4 Medical Staff Briefing September 2012

© 2012 HCPro, Inc. For permission to reproduce part or all of this newsletter for external distribution or use in educational packets, contact the Copyright Clearance Center at www.copyright.com or 978-750-8400.

Shifting trends and new laws cause rise in medical board 
actions against physicians

AccordingtotheFederationofStateMedicalBoards

(FSMB),disciplinaryactionsagainstphysicianshave

risen6.8%nationwide.Thenumberofprejudicial

actions(includinglicensesuspensions,revocations,and

probations)rose4.1%,from4,798in2010to4,996in

2011,whilenonprejudicialactions(suchaslettersof

reprimand)rose21.5%,from854to1,038,duringthe

sameperiod.What’sbehindthistrendandhowdoesit

affectthepracticeenvironmentforphysicians?



Disciplinary actions on the rise

Humayun Chaudhry, DO, CEOoftheFSMB,says

thatthetrendcan’tbetracedbacktoasingleinfluence.

“Thetrendhasbeengoingonforaboutadecade;overall

actionsbyboardsareupsince2002.Itisnotonefactor

orsetoffactorsthatcontributestotheupwardtrend.

Therearesystemicimprovementsthathavebeenmade.”

Forexample,somestateshavereceivedmorefund-

ingandresources,andarethusbetterabletoinvestigate

complaints.Somestateshavepassedlegislationgivingthe

medicalboardsgreaterauthoritytotakeaction.There’s

alsobettercommunicationbetweenstatemedicalboards,

whichhelpspreventphysicianswhoselicensesarerevoked

inonestatefromsettingupshopinanother.TheFSMB’s

DisciplinaryAlertServiceproactivelyalertsallstatesin

whichadisciplinedphysicianislicensedwithin24hours

ofastatetakingadisciplinaryactionandreportingittothe

FSMB.

TheFSMBhasbeenworkingtoimprovetheflow

ofinformationfromhealthcareentitiessuchashos-

pitals,criminalcourts,andmedicalmalpracticeinsur-

anceproviderstostatemedicalboards,whichcanlead

toanincreaseindisciplinaryactionstaken.Foryears,

thereportingofactionstakenbysomehospitalstostate

medicalboardshasbeeninconsistent.Duringthelast

twoyears,theFSMBandthefederalNationalPractitio-

nerDataBank(NPDB)havesuccessfullycollaborated

onseveralpilotprojectstofacilitatemoreconsistent

reportingbyhospitalsofsanctionsthey’vetakentostate

medicalboards.

Anothertrendthathasresultedinanincreasein

boardactionsisboards’useofpreponderanceoftheevi-

dence,ratherthanclearandconvincingorbeyondarea-

sonabledoubt,asaburdenofproof.Preponderanceof

theevidenceallowsdecision-makerstoweighthedetails

oftheevidenceratherthantheamount,whilebeyonda

reasonabledoubtrequiresenoughevidencetoeraseany

doubtabouttheallegedwrongdoing.“Beyondareason-

abledoubtismuchhardertoenforce,andwefindthat

theboardsaremoreeffectiveusingpreponderanceofthe

evidence.Thatisanexampleofarulechangethatallows

boardstobetterprotectthepublic,”saysChaudhry.



The drug connection

InFlorida,statelawsthatcrackdownonphysicians

whooverprescribeopioidmedicationsareenforcedbythe

medicalboard.Thus,theFloridaMedicalBoardhasseen

anincreaseinactionsagainstphysiciansfrom215in2010

to332in2011,accordingtoFSMBstatistics.Texashas

alsoimplementedlawsthatrequirethecertificationand

regulationofpainclinics,whichledtoa90.6%increase

inboardactions,from371in2007to707in2011.

AccordingtoGeorge F. Indest III,presidentand

managingpartneratTheHealthLawFirminAltamonte

Springs,Fla.,thestatemedicalboard’squesttotakeac-

tionagainstphysicianswhoinappropriatelyprescribeopi-

oidsmaynotactuallybetargetingtherightindividuals.

Manynon-licensedindividualsopenandoperatepain

managementclinicsandpreyonphysicianswhoareun-

familiarwiththestate’slaws.Thus,whentheillegalpain

managementclinicisuncovered,the physiciangetsin

trouble,whiletherealcriminalsneaksawayunscathed.

“Ibelievemuchmoremustbedonetoidentifyand

prosecutetheunlicensedindividualswhoareoperating
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theseclinicsandprofitingfromthem,ratherthanjust

targetingthephysicians,”Indestsays.

AlthoughtheintentofFlorida’slegislatureistostopin-

appropriateprescribingofcontrolleddrugs,aconsequence

isthatitleavespatientswithlegitimateneedforthese

drugs,andthephysicianswhotreatthem,inabind.

“Ihavebeencontactedbymanypatientswithserious,

debilitating,chronicpainproblemsfrombackinjuries

andotheraccidentswhoareunabletofindaphysi-

ciantotreatthemforpain.Ihavealsoreadanumber

ofarticlesandblogsbyphysiciansclaimingthatsuch

selectiveprosecutionofphysiciansisleadingtoasevere

shortageofphysicianswillingtotreatpainmanagement

patients,havingachillingeffectondoctors,”saysIndest.



The good, the bad, and the ugly

Theincreaseinboardactionsisagoodthinganda

badthing.It’sagoodthingbecausemoredisciplinary

actionsmeanthatincompetentorunethicalphysicians

willberemovedfromthefield.“Practicingphysicians,as

wellasorganizationsthatrepresentpracticingphysicians,

appreciatethefactthatstatemedicalboardspracticedue

diligenceanddoaneffectivejobofprotectingthepublic.

Theymakesurethatonlythosewhoarecompetentto

practicemedicinearepracticing,”saysChaudhry.

Butit’sabadthingbecausemedicalboardsdon’t

wanttotakeactionsagainstphysicians;theytakeaction

whennecessary,butitisonlypartofwhattheydo.“The

goalofmedicalboardsisnottotakelicensesaway,”says

Chaudhry.“Thestateboardswouldprefernottoseeany

boardactionsbutdosowhennecessarytoprotectthe

public.”Boardswouldratherspendtimeproactivelyteach-

ingphysiciansaboutissues,suchasappropriateopioid

prescribingpatterns,thanrevokingaphysician’slicensefor

allegedlyrunninga“pillmill.”

Thiscangetuglywhenphysiciansfeelpersecutedor

afraidtopracticebecauseofrigidstatelawsoraseemingly

overzealousmedicalboard.Forexample,physiciansin

Floridaaren’texactlygettingwarmfuzzyfeelingsfrom

actionssuchasthepillmillcrackdown,Amendment7

(whichmakespeerreviewdocumentationdiscoverableto

thepublic),andtheThreeStrikesRule(whichautomati-

callyrevokesaphysician’slicenseafterthreemalpractice

findings).Infact,manyhaverelocatedtootherstates,

particularlythoseinhigh-riskspecialtiessuchasOB-GYN.

“Therearebothgoodandbadconsequences.Ifyou’re

worriedthatadoctorisacriminalandispracticingmedi-

cine,thispreventsthatfromhappening.Ontheother

hand,ifyouhaveashortageofphysicianslikeFlorida

does,thenthiscouldcontributetotheshortage,”Ind-

estsays.“Increasedregulatory,licensing,treatment,and

documentationrequirements,aswellasdisciplinaryac-

tions,increasetheadministrativeburdenforphysicians

andincreasetheircostofdoingbusiness.”

Inaddition,certainlawsinFloridahaveremovedthe

medicalboard’sdiscretiontotailordisciplinetothefactsof

thecaseandthephysicianinvolved.Similarly,Maryland

previouslydecidedcasesonanindividualbasis,buta

recentoverhaulofitsmedicalboardhasestablishednew

protocolsthatguidethepenaltiesforvariousinfractions,

accordingtoaJune 4AMedNews.comarticle,“Medical

boardsgetmoretoolstoinvestigatephysicians.”

“Whenthelegislatureenactslawsthattakeawaythe

board’sdiscretiontotailorthedisciplinetothefactsof

thecaseandthephysicianbeforeit,onemustbecome

concernedaboutviolatingconstitutionaldueprocess

rights,”Indestsays.

Whenstatelawsincreaseboardactionsbutlimitthe

board’sauthority,thestateappearsunfriendlytowardphy-

sicians—andthephysiciansaremorelikelytorequestfor-

malcontestedhearingsoncases,thusdrivingupthecosts

ofenforcementforthestateandthecostsforphysicians

andtheirinsurerstodefendthemselves,Indestexplains.

Thelongandtheshortofitisthatanincreasednum-

berofboardactionsdoesn’tnecessarilyindicatethatone

boardisdoingabetterjobthananother.Thepolitical

climateinthestate;statutes,laws,andregulations;limits

ontheboard’sauthority;andotherfactorscontributeto

thenumberofboardactions.So,assomeextolmedical

boardsforsteppingitup,andpublicadvocacygroups

claimthatboardsaren’tdoingenough,it’simportantto

weighallthefactorsanddothemath.n
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