{N THE CIRCUIT COURT N AND FOR ESCAMBIA COUNTY, FLORIDA

PENSACOLA RADIOLOGY
CONSULTANTS, PLA.,

Plaseiff,
W, CASE NO. 01-1197-CA and

01-1228-CA

KARL E. WEINGARTEN, M.D. (Comsalidated)
and SAMUEL W, MIETLING, M.D., DIVISION: B

Defendants

KARL E WEINGARTEN, MD.
and SAMUEL W, MIETLING, M.D.,

Counter-PlaintifFs,
.

PENSACOLA RADIOLOGY
CONSULTANTS, PA.,
a Florida corporation, e al,

Counter-Defendants.

!

ORDER
THIS CAUSE came on 10 be heard on the plustiff's request for a temporary injuncticn
against each defendant in the aforementioned cases and the cases having been consolidated for the
hearing o the request and the Coun having received evidence, argument of counsel and being

further advised in the premises,



FINDS AND ORDERS a: follows:

I} Albough these cases were consolidated for hearing pursuant to the Cuurt’;ﬂr:[er
clarifying consolidation entered an October 5, 2001, nchnn:ismlrwudh;uu:iﬂinﬁ;i
employment contract, which is in tura controlled by a different Florida Siatute. Therefiore, the
Court has entered separate orders for each defandast. This order is applicable to the defendant,
Dr. Karl Weingarten

2) The Court conducted a three day hearmg on the request for a temporary injunction, the
length of whech was made necessary by the myriad of issues involved. Each side was represented
by kaghly sialled and diligent advocates. This case presents the sad dissolution of a professional
relaticastip resulting in highly trained and skilled physicians expending their vakuable time and
energy in a conflics which highlights 1he fact that the practice of medicine, now more than ever,
includes the reality of a highly competitive business, The fiscts of this case, while not overly
complex, are invalved enough to preclude a lengthy recitation, except as is mecessary to set forth
the required findings of fact.

3) The plamtiffim this action is Pensacola Radiclogy Consultants, PA. (PRC) PRC
is made up of physicians who practice im the field of medicine known as radology. The field of
radiology is made up of sub-speciallies, ome of which is known as interventional radiology. The
defendant practices in the fleld of interventional radiology. The plaintiff and the defendant had a
contractual relatioaship expressad through a written employment contract executed on September
24, 1999. The Court finds that, parsuast to the terms of the coatract winch provided for

automatic renewal, it was in effect on March 9, 2001 when the plaintiff notified the defendant by



letter that bis employment was terminated effoctive June 3, 2001

4) The critical question to be resalved is whether the nan-compete covenant of the
contract is enforceable against the defesdant under the facts of this case. Thl:l-gugn;:hme
covenant is found in section 13 of the contract aad reads in relevant part as follows:

“In exchange for his employment by the Corporatian, the Employee

agrees that if has emnployment with the Corporation terminates, with or

without cause, Employes will not for a period of two (2) years from the

date of termination, engage in the practice of medicine within Escambia or Santa
Rosa Countiesin Florida, either directly or indirectly, for his own account or for
others.

5} A significant argument has been made by the defendant that the covenant is not
enforceable based ca the suthority of Kave v Orkin Extermisating Company, Inc, 472 F. 2
1213 (1973). At an earlier hearing thes Cowrt expressed its concern that the Kaye decision had a
possible application to the instant case. Furthermore, the Court made the initial determination
that the coniract was ambiguous and 25 a result that parol evidence was admissible to further
explcate oa the intent of the parties. The Court acknowdedges that it maintained a degree of
uncartainty concermng its finding of ambiguity. After having further evaluated the language of
the contract and considering the evidence presented concerning the termination of the defendant’s
employment by P R.C., the Court finds that the issue of the viability of the covenant does not tum
om the question of the existence of amy ambiguity in the coetract nor does it require extrinsic
proof of the parties intentions. Therefore, the testimony of Mr. Stackhouse has been acoepted by
the Coust solely for the purpose of establishing the circumstances of the defemdant”s termination.



Corsidering the evidence presented and the positica advanced by defendant’s counsel, the Coust
finds that the Kaye decision is not applicable. In Kaye the non-competition cl-.u:_ which was an
miegral past of the contract, wes terminated when Orkin termmmated the agreement, rather than, as
painted out by the Court, terminating Kaye's employment. In this case, as demonstrated by the
Stackhouse better of March 8, 2001 as well as the action taken by the directors of P.R.C | the
plaintff terminated the defendamt”s employment and not the contracz. The defendant takes the
position that the plaintdff had no right to terminate the defendant’s employmest, but only had the
right to terminate the comtract. This Court rejects that argument.  Applying well recagnized
peinciples of contract coestruction, incloding a cossideration of the comtract s a whole, clearly
the term of the employment relationship between the parties was discretionary for both sides
When the term of employment is discretionary with either pasty, then either party may terminate it
at any tene and B0 action may be maintained for a breach of contract Japemmen v HC. A Allied
Clhimical Lab, 552 So. 2™ 241 (4* DCA 1989). The defendant cannot legitimately claim that the
employment relationship between himseIf and the plaimiff was amything other than one whach was
at will. The fact that the comtract spoke only as to the specific procedure for the termination of
the contract does not alter the “at will” status of Dr. Wemgarten's employment. The Court has
previously explaimed on the record its rejection of the: applicability urwm
Corporation, 650 So. 2* 1057 (3* DCA 1995) and Storz Brosdcasting Compeny v. Courtney
178 So. 2 40 (3" DCA 1965). Therefice, the non-compete covenant is legally binding on the
defendint. The questioa then becomes whether it is enforceable by injusction.

6) The question of the enforceability vel nom of the non-compete covenant against Dr.

Weingarten is controlled by Section 542335 Florida Statuges, ﬂithib:ﬁ]i]lltl‘pl‘ﬂﬂihj‘lht_



appeliate courts. The Court does not have the time, nor the benefit of a law clerk, in oeder to set
forth a histarical review of the law regarding non-compete covenants. The parties can only 1ake
nnmﬁurtinﬂmCm'smnnuﬁuumuithuudandrmimﬂmmﬁhuh;m
provided by the parties, or found i its independent research on the issoe. Pursuant to the statute,
the Court s requared to determene whether or not PR.C. has a “legimate business interest™
which the esforcement of the non-compete covenant by injunction serves to protect. [n making
its decision, the Court is mindful of the fact that enforcement of a non-compete covenant by
injunctice is discretionary. However, the Court's discretion is not boundless, Bt is guided by
well established primciples of law and equity. The Court must not sbuse iis discretson.
Furthermare, the Court is also mindful of the fact tha it is dealing with a contract, the duties and
obligatians of which are entitled to enforcement, unless otherwise dictated by kaw and equity.

7) In this case, the Court finds that P.R.C. has demonstrated a “legitimate business
interest” worthy of protection. The Coun recognizes that P R.C. has & substantial relatsonship
with a specific cliest, to-wit Sacred Heart Hospital { SHH) The Count also finds that PR.C.
has significant client good will associzted with P R_C."s professional practice within S HH. and
its associated clinics.

§) Regarding P.R.C.'s legitimate business inerest protected by the covenan, the Court
found the testimony of Dr. Post, a founding member of P.R.C., 1o be particularly persussive. The
Court finds that the core philosophy of P.R.C. is to provide the entire range of radiological
servioes to S H.H, pursuan to its exchasive arrangemest with the hospetal. Through a policy of
salary parity, P.R_C. has insured the availability of competent trained physicians in 2l specialities
of radiology, imcluding those that are not as bocrative as others. The evidence clearly



demonstrated that the specalty of isterventional radiclogy is ome of the highest, if not highest,
paid fields in radiclogy. P.R.C. has an obligation in its contract with $ H H. to provide the full
range of radiologcal sm-iu-smaz-lhmndty,!ﬁidaparu:huismlht:pmim-nhum:k
treatment at that bospital. Pursuant to the terms of the PRC/SHH. mnnnnt,ﬂmterﬁ
disgnastic radiclogy covers procedures that imvolve imvasive or mterventional radiology, In order
to fulfill its obligations, P.R.C. has successfully recruited two mew interventional radiclogists
Hawever, their willingness 10 stay with P.R.C. is undermined by the presence of Dr. Weinganen's
practice at S HH. The Court finds that the very existence of P.R.C., a diverse radiology group
praclice m existence for over 23 years, with a cominuing series of exclusive contracts with

5. H.H., is threstened in the evest the non-compete covenant is mot enforced. The Coun finds the
exchusive arrangement between PR .C. and 5 HH. facilitates department efficency, conflict
reduction, uniformity of ssandards and kas a posstive effect on P.R.C."s recruitment in a highly
competitive marketplace. The marketplace is especially competitive in the area of interventional
radiology. The exclusive relationship P.R C. bas bad with S H H_is a discrete, recognizable
business asset threatened by Dr. Weingarten"s contimuing practice in contravention of the
coverant. The Court finds that Dr. Wemgarten would not be in a positsan to have ever practiced
#t S H.H. and demonstrated and improved his skills, but for hes relatonship with PR.C. Dr.
Weingarien has beess violating the terms of the non-compete covenant and not oaly is there a
presumption of irreparable imjury to P.R.C., but this Coun funther finds from the evidence that
P_R.C. will suffer irreparable imjury and has no adequate remedy at law if the covenant is not
enforced by an injunction.

9) The Court finds that the enforcement of the noa-compete covenant is necessary 1o |



protect P R.C 's legitimate business interests, but enforcement should anly be 1o the degree
necessary to protect those sdentified interests. Clearly, the evidence does not suppont the
enforcement of the geographical limits reflacted in the cantract. Thﬂﬂmﬁ::lsliat[;_ﬂ_ﬂ-'s
interest can be sufficsently protected by an inunction which precludes Dr. Weingarten from
working at 5 HH. or the ancillary clinics or facilities that are part of the S.HH. operation.

10) Dr. Weingarten has also argwed that the enforcement of this covenant violates
public policy. Regardless of the fact that this Coun finds Dr. Wengarten to be highly skilled and
advanced in the field of miervennonal radiclogy, the Coust finds that the enforéement of this
covenant, m the manner mdicated, does not wolate to public palicy. The public polcy relevant
1o this case is one that requares the msurance of public health and welfare. The possible impact an
ane, or indeed several individuals who may benefit from a particular procedure that only D,
Weingarien or Dr. Miethng have demoastrated proficiency in, does not amount to a violation of
public policy. The testimony of Dr, Paul Baroco, who was ane of the several physicians clearly
uncoenfortable with havieg 10 speak on the issues invalved with this case, suppants the Count’s
determination that an injusction is mot viclative of a public policy to insure public bealth ar
welfare. Dr. Baroco, as a representative of the medical community in general, and 5. HH.
specifically, cannat welcome the thought of losing a physician of the caliber of Dr. Weingarten.
MNoaetheless, according 10 the testimony of Dr. Baroco, Dr. Weingarten®s absence will not prevem
the providing of necessary medical services 10 the citizens of Escambia County and its envirans,
In amy case, the Court is limitmg the geographical enforcement of the non-compete covenant and
ultmately it will be Dr. Weangartens choice 1o remain or leave this commumaty.

11) The defendant has raised a mumber of equitable defenses to the enforcement of the.



non-compete covenant incloding the clean hands doctrime. The defendant alleges that there bave
been a number of contractusl breaches by PR.C. as well as a breach of the imphied covenant of
fair dealing which, in equity, interferes with P.R.C."s right to enforce the covenant by ilnjunur.'n:u:l.
The defenses are varied and must be discassed separately. ;

12) The Coust heard much testimeay regarding the formation of a corporation known as
Total Vascular Care, Inc. (T.V.C.) The testimony established what has been demanstrated as a 2
“paradigm shift” in the practsce of medicine. This “paradigm shift™ basically involves the
recogeition of an overlap in the fields of medicine providing services and procédures for particular
types of illnesses. In this case, the shift can be seen as it relates to interventional radiologists and
surgeans. In recognition of this “paradigm shift™, Dr. Weingarten 2ad his compatriot Dr. Mietling
were the champions of an effart to synthesize the relationship between interventional radiologists
and surgeons, particularly in the area of vasculer care and treatment. P.R.C. was initially behind
this move, but uitimately scured because of its apparest concern over the “hemorrhage™ of maney
mecessary to establish and make viable this corparatson known as T V.C. Unfortunately, i is this
sourmg that precipitated the litigation at hand. The Count finds that both Dr, Weingarten and Dir.
Miething had the strong desire to separate their practice of mterventional radiology from the other
farms of radiclogy practiced by the physicians of P R.C. Regardiess of any claim that P.R.C. was
unfair or breached an agreement with Dr. Jasper oc Dr. Harlin, the questioa for this Coust is
whether P.R C. breached an agreement with Dr. Weingartea ar violated the spirit of fair dealing
with Dr. Weingarten 50 as to prechude, as a matter of equity, the enforcement of the non-compete
covenant. The Count does not 5o find. P R.C. had a right, regardless of #ts initial support of the
development of T.V.C., to change its mind reganding its contimued formation and existence, a1



Jeast vis-a-+is Dr. Weingasten Whether PR C. had the right 10 change its position on the
creation of T_V.C,, in relatica 1o Dr. Jasper or Dr. Harlin, is not determinstive of its right 10
enforce the covesant with Dr. Weingarten. Dr. Weingarten and Dr. Mietling wiﬂmdn;. separate
from P.R.C. P.R.C. clearly bad a business interest in that event not cocusring ’I“I].:Enu‘nﬁmis
that P.R C. imtended, if T.V.C, were to be developed, for P.R.C. to have governing contral over
T V.C. Governance issues, along wilh financial issues, destroyed the viability of T.V.C. Dr.
Wengarten's contract with P.R.C. placed a greater duty on him to protect the interests of PR.C.
than the imerests of T.V.C. While there is much litigation ta go in this case, the Court finds a1
thes juncture that P.R.C. has demonstrated & substantial hkehhood of seecess on the merits as it
redates to this issue and its eatitlement o injunctive relief

13) Dr. Weingarten has aBeged that there has been a breach of the contract concerning
the distribwtion of bomuses. The Court finds that bomuses were discretionary, not mandsory, The
Cout further finds that P R.C. was not unreasongble in the face of liigation, the required
acquisition of new interventional radiplogists, and the loss of income froe Dr. Miething and Dr.
Wemgarten to reduce bonuses as has been testified.

14) Dv. Weingarten has raised the issue that he is entitled to money for call coverage that
he has provided to P.R.C. as a result of the sbsence of Dr. Cramer. Although evidence may
ultimately show, through an acoounting, that Dr. Weingarten is entitled to additianal
resmaneration, it hes not been demonstrated that P.R.C. materially breached the contract so as 1o
give Dr. Weingarten cause for noaperformance of his covesant not 1o compete. The pericd of
time for which Dr. Weinganen provided call coverage was during the volatile period involving
negotiation and discussion of the separation of the intervesticnal radsologist from PR.C. Dr.



Weingarien did not begin the process of separating from P R.C. because of compensation issses
refating 10 call coverage. The Coun finds it significant that Dr. Weingarten founded, along with
Dr. Mietling, Interventional Services Unlmsted, Inc. i Jamuary, 2001, The Court finds that this is
not am isswe, which in equity, deprives PR C. of their right 10 enforce the covenant,

15) The defendant argues that the nca-compete covenant 15 unenforceable because it is in
conflict with other provisions of the contract. Specifically, the cantract provides that Dr.
Weinganen was to engage in the practice of medicine in accordance with the princples of
professicaal ethics of the American Medical Associetion (AMA) The Court allowed the proffer
of the testimony of Dr. Ellis and # advised the panties that s #5 ruling it would identafy whether it
accepted any of his testimony and for what purpose. The Court has admitted and accepred Dr.
Ellis* testimoay solely for the purpose of establishing the plain language of the AMA, as it refates
10 s statement on non-compete covemants  The Court has not accepted asy opinion testimony
from Dr. Ellis. Clearly, the AMA does not suggess that it is unethical to enter into a non-compete
covenant. While the AMA may discourage non-compete covenants, it recogmzes as unsthncl
only those covenants which are unreasonable. The Count recognizes that the question of
reasomableness is ultimately one for a court to determine. The Court has determmed that some
form of restriction on the practice of medicine by Dr. Wengarten is warranted under the terms of
the non-compete covenant and the circumstances of this case. Since the determinatica of
reasorableness is fact specific, the Court finds that the facial terms of the contract are nol ipso
facto unreasonable so as 10 be unethical under the AMA gaidelines. The Count having made such
a detenmination does not find i necessary 1o analyze the question of whether ar not there would

exist an untenahle conflict within the costract if the terms of the covenant were on the face

10



unreasonable.

16} The Court has slready determined thai an injunction which prevents Dr. Weingarten
from workisg at S H H. is reasonable to protect the legitimate business interests of PR.C. The
next question coacems the reasomableness of the duration of the injunction. The Court recognizes
that thés matter is before the Coust for the purpose of a temporary imjunction. Because the Court
recognized that practically speaking, a temporary injunction is frequently the final call in such a
case as this, the Court rejected the plaintiffs requests fior an expedited, and is essence, truncated
hearing lestead, this Coust insured & sufficient delay in arder for the defendarit 1o prepare 1o
address these important issues and peovided three days for a hearing to cover the many issues.
This temporary injunction will be in effect uatil further order of the Court, but not to exored a
period of two {2) years. The Court finds that the period of two (2) years set forth im the contract
it reasonable and sees no reason to interfere with the terms of the contract which Dr. Weingarten
agreed to in exchange for his employmest with P.R.C. In recognition that Dr. Weingarnes may
have patients on schedule and that a deley of the effects of this onder is necessary to protect those
patients” imerests, this order will not take effect immediately.

Therefore, it 15

ORDERED, ADJUDGED AND DECREED by the Court that Dr. Weingarten is
restrained aad enjouned, until further order of this Court, but not to exceed a pericd of two (Z)
years from November 15, 2001 from practicing medicine st Sacred Heart Hospatal or any clisic
owned and/or opersted by Sacred Heart Hospatal, provided this injunction shall not becoms
effectual unbess the plaintiff shall pricr to November 15, 2001 execute and file with the Clerk of
this Court a boad in the amount of $500,000.00, with good sureties to be approved by the Clerk



of this Court, conditioned to pay the defendant all costs and damages which said defendant say
sustain in consequence of this injunction being improperly issued. The Court reserves jurisdiction
to award artormeys fess and costs to the plaintiéFin this actica '

DONE AND ORDERED in Chambers im Escambia County, Flogida this Eﬁy of

Mowember, 2001,

Conformed comes to:

H. Ed Moare, Jr., Esquire
Moare, Hill, Wesimoreland
220'W. Garden St, 9* Floar
P O. Box 13290

Pensacola, FL 32591-3010

George F. Indess, IIL, Esquire
The Health Law Firm

37 North Orange Ace., Suite 500
Orlando, FL 32801

Richard E. Jesmanth, Esquire
217-A East Intendencia S1.
Pensacals, FL 32501

12



