STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
VANESSA BROVWN,
Petitioner,
Case No. 04- 1591F

VS.

CAPI TAL Cl RCLE HOTEL COVPANY,
d/ b/ a SLEEP I NN

Respondent .

N N N N N N N N N N N

RECOVMENDED CRDER FOR ATTORNEY' S FEES AND COSTS

A formal hearing was held before Daniel M Kil bride,
Admi ni strative Law Judge of the Division of Admnistrative
Hearings on October 6, 2004, Ol ando, Florida. The follow ng
appear ances were entered:

APPEARANCES

For Petitioner: Tricia A Mdden, Esquire
Tricia A Madden, P.A
500 East Altanonte Drive, Suite 200
Al tanonte Springs, Florida 32701

For Respondent: Stephen F. Baker, Esquire
St ephen F. Baker, P.A
800 First Street, South
W nter Haven, Florida 33880

STATEMENT OF THE | SSUES

What anpount of attorney's fees is to be paid to Petitioner

pursuant to the award of fees in the Final Oder Awarding



Affirmative Relief from Unlawful Public Accommopdati on
Di scrim nation.

What anount of costs is to be paid to Petitioner pursuant
to the award of costs in the Recormended Order and Final Order

PRELI M NARY STATEMENT

A Final Oder Awarding Affirmative Relief from Unlaw ul
Publ i ¢ Accommbdati on Discrimnation was entered by the Florida
Comm ssi on on Human Rel ations (FCHR) on February 20, 2003. FCHR
adopted the Adm nistrative Law Judge's Findi ngs of Fact,
Concl usi ons of Law, and Recommendati ons for the renedy of
di scrimnation. The Final Oder confirnmed the award of
attorney's fees and costs to Petitioner, Vanessa Brown. The
parties were unable to reach an agreenment on the reasonabl e
anount of attorney's fees and costs, and Respondent, Capital
Crcle Hotel Conmpany, d/b/a Sleep Inn (Sleep Inn), had not yet
paid to Petitioner the nonetary anount awarded to Petitioner in
paragraph 2 under affirmative relief in the Final O der when
Petitioner filed a Notice of Failure of Settlement.

Prior to this hearing, Respondent had paid the anobunt
awarded to Petitioner in paragraph 2. An Agreenent had not been
reached on the reasonabl e anbunt of attorney's fees or costs.

At the hearing, Petitioner's attorney, Tricia A Madden,
Esquire, testified and presented the expert testinony of

Ceorge F. Indest, |11, Esquire. Petitioner presented seven



exhibits: a copy of anended tine sheets; a copy of anmended
costs; the contingency contract; the resune of Tricia A Mdden;
a letter from Respondent's counsel, Stephen F. Baker, dated
January 28, 2002; a copy of the Rule Regulating Florida Bar
4-1.5; and the resune of George F. Indest, Ill, Esquire.
Oficial recognition was taken of all pleadings and previous
filings wwth the clerk, including specifically, the Recommended
O der and Final Order and all exhibits entered into evidence at
the hearing on the issue of discrimnation held on Septenber 4,
2002. M. Baker testified, offered one exhibit, and presented
t he expert testinony of Neil F. Young, Esquire. M. Indest and
M. Young were accepted as expert w tnesses on attorney's fees
and costs w thout objection by the parties.

The hearing was recorded, but a transcript was not ordered.
The parties were permtted 14 days to file nenoranda of |law or a
proposed order. Each party tinely filed post-hearing
subm ttals, which have been carefully considered.

At the hearing, Respondent offered as a defense to the
attorney's fees and costs that the award of sanme in the
Recommended Order and Final Order was contrary to | aw and
objected to by Respondent. This defense was untinely.
Respondent did not correctly present his Exceptions to the
Recommended Order and filed no appeals to the Final Order. The

only issue remaining for determ nation by the Adm nistrative Law



Judge is the anmobunt of reasonable attorney's fees and costs to
be awarded to Petitioner.

FI NDI NGS OF FACT

1. A Recommended Order was entered by Daniel M Kilbride,
Adm ni strative Law Judge, on Cctober 17, 2002, awarding
affirmative relief as foll ows:

a. Finding that Respondent discrim nated agai nst

Petitioner based on her race (African-Anerican);

b. Awarding Petitioner $500 i n conpensatory

damages;

c. Issuing a Cease and Desist Oder prohibiting

Respondent fromrepeating this practice in the future;

and

d. Awarding a reasonable attorney's fee as part

of the costs.

2. Respondent filed Exceptions to the Adm nistrative Law
Judge' s Reconmended Order, but did not file a transcript of the
hearing as required in admnistrative proceedings. As a result
of the failure, FCHR ordered the Exceptions stricken.

3. FCHR s Final Order adopted the Recommended Order's
Fi ndi ngs of Facts, Conclusions of Law, and renedies for the
di scrim nation.

4. No appeal was filed by Respondent.



5. Respondent filed statenment of defenses to the Mdtion
for Hearing on Attorney's Fees and Costs in which Respondent
denied that its action in the underlying proceedi ng was not
justified and contended that the award requested by Petitioner
woul d be unjust.

6. The ampount of reasonable attorney's fees and costs was
sought pursuant to Section 509.092, Florida Statutes (2003),
unfair discrimnation by the operator of a public |odging
establishnment. Section 509.092, Florida Statutes (2003), which
establishes a right of action pursuant to Section 760.11,
Florida Statutes (2003), specifically states that an award of
attorney's fees should be interpreted in a manner consi stent
with federal case law involving a Title VIl action.

7. Petitioner testified in the prior hearing that she was
badly hurt by the treatnent received at the Sleep Inn. Wen she
was di scrim nated against, she threatened a suit against the
hot el that night because she wanted themto give her a room
Wien she did not receive a room she felt she had been treated
in a humliating fashion and was enotionally injured. She
sought counseling professionally, then continued counseling with
her sister, who was a |icensed psychol ogi st.

8. Petitioner determned that the Sleep I nn was not goi ng
to apol ogi ze to her or do anything except back-up its staff

menber. She felt she had to leave it to |l egal renedies to



secure relief for herself and others. Wen an offer was
received from Respondent's attorney in a letter dated

January 28, 2002, offering a sumto save costs of litigation,
but denying any liability on the part of Respondent, Petitioner
wanted to go forward with the matter to receive public

acknow edgenent that she had been discrimnated agai nst by Sl eep
Inn. Thus, Petitioner was satisfied with the Reconmended Order
and the Final Order of FCHR, even though the dollar amount

awar ded to Petitioner was only $500. 00.

9. Petitioner was aware that there were financi al
differences in damages for filing an adm nistrative proceedi ng
versus a civil action in circuit court. Petitioner understood
t hat nonetary damage for pain and suffering could not be awarded
in the adm nistrative procedures. Only docunented econom c
damages could be awarded to Petitioner along with affirmative
relief declaring that she was discrimnated agai nst and
di recti ng Respondent to stop condoning discrimnating acts.

10. Petitioner retained Tricia A Madden, Esquire, on
June 13, 2000, to represent her in seeking relief fromthe
discrimnatory act and signed a contingency contract. The
contract states that Petitioner's attorney will be paid the
greater of a reasonable attorney's fee awarded through the
adm ni strative process or a percentage fee fromthe total

recovery. The contract further states that if the client



prevails or if the contract is term nated, the client nust pay
the costs listed on the contract to include all costs in

i nvestigation, research, and litigating the claim incl uding,
but not limted to, tel ephone charges, copying costs, postage,
and transportation charges.

11. A charge of discrimnation was filed on Cctober 18,
2000, with FCHR  Wen the charge could not be quickly
identified as received by FCHR, a second charge was filed on
May 23, 2001. Determnation of Cause in favor of Petitioner was
received after an investigation was conducted by FCHR
Respondent continued to deny liability and made no offers to
accept liability or provide any relief to Petitioner.
Thereafter, Petitioner's Petition for Relief was tinely filed.

12. An attorney appeared for Respondent and filed a Mdtion
to Dismiss. It was withdrawn after discussions with
Petitioner's counsel when Respondent's counsel was nade aware
that the specific noti on was inapplicable to a public |odging
di scri m nati on case.

13. Stephen F. Baker, Esquire, was substituted as counsel
for Respondent on January 6, 2002. He filed a Mdtion for
Summary Judgnment on grounds which were not applicable to a
public | odgi ng establishnent case and outside the jurisdiction
of the Admi nistrative Law Judge. The Mdtion for Summary

Judgnent was denied by the Adm nistrative Law Judge.



14. Petitioner's counsel has practiced |aw for 20 years
and has practiced in the area of discrimnation law in various
types of cases, including public |odging establishnent cases,
enpl oynment di scrimnation cases, Anericans with Disabilities Act
cases, and education cases for disabled children in civil court
and in admnistrative proceedings. She regularly takes such
cases on a contingency basis, believing it is necessary in order
to give Petitioner access to the courts. Petitioner's counsel
said that although she had a very capabl e paral egal and staff to
assi st her in other cases, her paral egal and staff were not
qualified to provide nore than secretarial assistance in
handl i ng di scrim nati on cases; and she has never been able to
find a paral egal who was know edgeabl e in discrimnation cases.
Therefore, all of the legal work, including directing the
i nvestigation, contact with witnesses, and all pleadings were
handl ed by her in discrimnation cases. Her tine on the case
covered three and a-half years, when the Final Oder was
entered, and M. Indest was attorney-of-record for 13 nonths.

15. M. Indest testified on behalf of Petitioner as an
expert on attorney's fees and costs and provided his curricul um
vitae. M. Indest testified to extensive experience in teaching
sem nars and classes and witing publications on the subject of
attorney's fees and the | aw, standards, and nethod of

determ ni ng the reasonabl e anobunt of fees and costs. M. Indest



is famliar with Florida Patients Conpensati on Fund v. Rowe,

472 So. 2d 1145 (Fla. 1985); Standard Guaranty | nsurance Conpany

v. Quanstrom 555 So. 2d 828 (Fla. 1990); and the Rule

Regul ating Florida Bar 4-1.5 and testified to each factor
identified in the rule. M. Indest had a previous opportunity
to observe Ms. Madden's skills when they were opposing counsel
in a nursing home case and when Ms. Madden testified for himas
an expert witness on issues, not attorney's fees, in an

adm ni strative hearing case where he represented a Petitioner
versus the Department of Children and Fam |y Services. He
testified that Ms. Madden had a reputation in the conmmunity of
being a very skilled and aggressive attorney with 20 years'
experience representing plaintiffs and petitioners. He further
testified she was the only attorney that he was aware of who

t ook discrimnation cases on a contingency basis and one of only
three att orneys he knew that regularly took discrimnation cases
on behalf of an enployee. M. Indest testified he had
specifically surveyed other attorneys in the Orlando area as to
the fees charged in admnistrative proceedi ngs and
discrimnation cases. He testified the range of fees for
handl i ng di scri m nation cases and adm nistrative cases in the
Olando netropolitan area is from $250. 00 to $450. 00 per hour
for one attorney who had only 15 years of experience and from

$400. 00 to $500.00 for one attorney with 30 years of



experience. Oher attorneys with 20 years of experience charge
fees from $300.00 to $450. 00 per hour. M. Indest charges
$350. 00 per hour and is raising his fee as of January 1, 2005,
to $400. 00 per hour. M. Indest said Ms. Madden had only
requested $300.00 per hour in this case and shoul d rai se her
fees to be commensurate with her skills, know edge of the area
of law, and the fees usually charged in the Central Florida
area. It was his opinion that $300.00 per hour was a very
reasonable fee in the I ocal market for this case.

16. M. Indest reviewed the taxable costs submtted on the
amended costs list and said that with exception of the Wstl| aw
figures, which Ms. Madden had withdrawn, all costs were
reasonabl e and had to be paid by Petitioner. They were |ess
t han he and others woul d have charged, were applicable, and
shoul d be awarded to Petitioner.

17. M. Indest testified he had spent eight hours prior to
the day of hearing and approximately two nore hours before the
hearing reviewing the file on the Vanessa Brown case and asking
guestions on the case and proceedings. He stated he had
reviewed the file, but had not read the depositions in detail,
al t hough he had scanned the six depositions. He noted
Ms. Madden's tinme for preparation and attendance included travel
time, depositions, research, investigation of the w tnesses, and

the trial of the case. He had read the Recommended Order and,

10



in his opinion, the necessary testinmony to support the case was
detailed. It was his opinion that it took a high Ievel of skil
to prosecute the case successfully. He stated the 122 hours
clainmed by Petitioner's counsel were very reasonabl e and that he
woul d have probably had to spend closer to 200 hours preparing
the case. He said Petitioner's counsel denonstrated her
expertise and efficiency in handling the case by the fact that
she prepared for and tried the case at hearing with successful
results of her client with only 122 hours of work.

18. M. Indest noted Respondent's counsel billed no
preparation tinme for depositions and hearings. He found that
unusual and puzzling, and stated that preparation tinme was
certainly necessary for a petitioner's counsel. He said
Petitioner had to carry the burden of proof and had to marshal
the evidence and witnesses. M. Indest stated he coul d accept
that Ms. Madden put in 11 hours or nore on any given day at
times on this case since he often had to work nore than 11 hours
a day. M. Indest observed that the Proposed Order prepared by
Petitioner's counsel was well prepared.

19. Respondent's attorney testified he had been an
attorney since 1976 and had been retai ned by Respondent sonetine
i n Decenber 2001. Respondent's attorney said he felt the case
was al ways a noney case fromhis initial involvenent. 1In the

Proposed Recommended Order, Petitioner had asked for $15, 000. 00

11



as a nonetary consideration. However, the nonetary award was
only $500.00. He agreed that the court costs clained were
reasonable. He would have di scussed an apology if that was what
Petitioner wanted with his client, who was a busi nessman.
However, contrary to this suggestion that his client would have
admtted liability, settlenents nornmally do not admt liability
or fault on the part of the defendant.

20. Respondent's attorney said he spent 44 hours on this
case wWith six depositions and two witnesses at trial. He argued
that Petitioner's counsel clained that she had 140 ot her active
cases and coul d not possibly have spent three weeks' preparation
time on this case.

21. M. Young testified that he has practiced since 1976
and has handl ed a variety of cases. He said he has been
involved in discrimnation cases as the attorney for the Gty of
Davenport and later the City of Wnter Haven. He stated on
cross-exam nation that he has not gone to trial on a
di scrimnation case; that they were always settled before
litigation. He reviewed Respondent's file to prepare his
Affidavit for an hour and a-half. He spent another hour and a-
half the day of the hearing to review Respondent's file to
refresh his nenory and review Petitioner's counsel's hours. He
testified that the outcone of the case should have been apparent

fromthe first, and it was a routine case. He did not read the

12



depositions, but he read the Reconmended Order and felt it was a
sinple case of limted conplexity. He said in his opinion the
case coul d have been done in five days of work altogether, with
one-half day for all pleadings and one day to both prepare and
try the case. It was a straight-forward presentation and story,
and the fee should only be $200.00 per hour. He had not
surveyed any other attorneys who had litigated discrimnation
cases or who represented plaintiffs/petitioners in

di scrimnation cases. He said in Central Florida, fees are al
over the block; and they had attorneys in Wnter Haven who
charged up to $450.00 per hour. He said litigation should be a
| ast resort, and it was a public interest case with no nonetary
recovery. He was of the opinion that 40 hours at $200.00 was
reasonabl e, and he had reduced the fee to $6, 000 based on
resul ts obt ai ned.

22. The expert witness for Respondent alleged that the
delay in response to interrogatories and a Request to Produce
were denonstrations that Petitioner's attorney had not perforned
her role efficiently, had wasted the tine of Respondent's
counsel, and tinme for such actions should not be billed or
awarded to Petitioner. Respondent wasted Petitioner's counsel
time also wwth two erroneous notions, but Respondent's counse
billed his client for his notion as noted in his tinme statenent.

Uging clients to conplete discovery is a known tinme requirenment

13



of attorneys, and the delay was caused by Petitioner's persona
probl enms, not by Petitioner's counsel. M. Madden voluntarily
withdrew the entry of eight hours on her itemslips |listed as
time spent proofing the attorney's fees tine delineation.
Entitlenent to attorney's fees and costs had al ready been
established by this tribunal in the Reconmended Order and Fina
Order. Petitioner's counsel also voluntarily del eted $356. 35
for Westlaw research, as a cost not chargeable to Respondent.

CONCLUSI ONS OF LAW

23. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of this
procedure pursuant to Sections 120.569 and 509. 092 and
Subsections 120.57(1) and 760.11(4), Florida Statutes (2004).

24. Section 509.092, Florida Statutes (2003), provides:

Publ i c | odgi ng establishnents and public
food service establishments; rights as
private enterprises.-- Public |odging
establishnments and public food service
establi shnments are private enterprises, and
the operator has the right to refuse
accomodati ons or service to any person who
i's objectionable or undesirable to the
operator, but such refusal may not be based
upon race, creed, color, sex, physical
disability, or national origin. A person
aggrieved by a violation of this section or
a violation of a rule adopted under this
section has a right of action pursuant to
s. 760.11.

25. Subsection 760.11(6), Florida Statutes (2003),

provides, in pertinent part:

14



(6) Any adm nistrative hearing brought
pursuant to paragraph (4)(b) shall be
conducted under ss. 120.569 and 120.57. The
commi ssi on may hear the case provided that
the final order is issued by nenbers of the
comm ssi on who di d not conduct the hearing
or the comm ssion may request that it be
heard by an adm nistrative | aw judge
pursuant to s. 120.569(2)(a). If the
comm ssion elects to hear the case, it may
be heard by a comm ssioner. [If the
commi ssioner, after the hearing, finds that
a violation of the Florida Gvil Rights Act
of 1992 has occurred, the conmm ssioner shal
i ssue an appropriate proposed order in
accordance with chapter 120 prohibiting the
practice and providing affirmative relief
fromthe effects of the practice, including
back pay. |If the adm nistrative |aw judge,
after the hearing, finds that a violation of
the Florida Gvil R ghts Act of 1992 has
occurred, the admnistrative | aw judge shal
i ssue an appropriate recomended order in
accordance with chapter 120 prohibiting the
practice and providing affirmative relief
fromthe effects of the practice, including
back pay. Wthin 90 days of the date the
recomended or proposed order is rendered,

t he comm ssion shall issue a final order by
adopting, rejecting, or modi fying the
recommended order as provided under

ss. 120.569 and 120.57. The 90-day peri od
may be extended with the consent of all the
parties. An admnistrative hearing pursuant
to paragraph (4)(b) nust be requested no

| ater than 35 days after the date of

determ nation of reasonabl e cause by the
commi ssion. In any action or proceeding
under this subsection, the conm ssion, in
its discretion, may allow the prevailing
party a reasonable attorney's fee as part of
the costs. It is the intent of the

Legi slature that this provision for
attorney's fees be interpreted in a manner
consistent with federal case law involving a
Title VII action.

15



26. The court in University Community Hospital v.

Departnent of Health and Rehabilitative Services, 493 So. 2d 2

(Fla. 2d DCA 1986), stated when attorney's fees are to be
awar ded under adm nistrative lawin Florida, the standards and

met hods in Florida Patients' Conpensation Fund v. Rowe, 472

So. 2d 1145 (Fla. 1985), are to be applied. Rowe has since been

reviewed and nodified to sone extent by Standard Guaranty

| nsurance Conpany v. Quanstrom 555 So. 2d 828 (Fla. 1990).

27. I n Waver v. School Board of Leon County, 624 So. 2d

761, 763-764 (Fla. 1st DCA 1993), the court found the case

agai nst a state agency was a vindication of both public and
private wongs and a case involving partially public policy.
However, the | egal proceedings resulted in personal and econom c
benefit to Petitioner, but no dollar award. The court found the
case to be a vindication of a private wong. The court
considered the three general categories of cases relevant to the
application of a contingency fee multiplier as discussed in
Quanstrom 555 So. 2d at 833, and determ ned petitioner's

di scrimnation case was closer to a Category Il case--tort and
contract--and applied a contingency risk factor. The court also
found that even if it had been only a public interest case

agai nst a public agency and even though there was no award of
dol lars for econom c danages for |ack of evidence of

gquantitative econom c danages, a contingency factor was

16



appropri ate because w thout an adjustnent for risk, petitioner
woul d have faced substantial difficulties in finding counsel in
the local or other relevant market. Waver, 624 So. 2d at 763.

See al so Franklin County School Board v. Page, 540 So. 2d 891

(Fla. 1st DCA 1989) (Contingency enhancenent ordinarily not
appl i cabl e under federal standards for determ ning anmount of
attorney's fees in civil rights actions may be applicabl e when
such entitlenent is necessary to secure conpetent counsel.) See

al so Lane v. Head, 566 So. 2d 508, 513 (Fla. 1990), Justice

Overton specially concurring.
28. FCHR may award pre-litigation fees as |long as those

hours do not duplicate tine charged later. In Terry v. Carlton

Manufacturing, Inc., 610 So. 2d 703, 704 (Fla. 1st DCA 1992),

the First District Court of Appeal determ ned fees may be
awarded to the prevailing party for tine charged in the

adm ni strative proceedi ngs that included fact-findings conducted
before FCHR in an age discrimnation case. The court also

awar ded expert witness fees to attorneys who appeared at the
evidentiary hearing on the attorney's fees and costs. Although
the court in Terry did not reverse the trial court's failure to
use the contingency nultiplier, there was no di scussion of facts
and reasons; therefore, Terry is not applicable on that issue in

this case. See Ransey v. Chrysler First, Inc., 861 F.2d 1541,

1545 (11th Cr. 1988). In Ransey, citing federal cases awarding

17



fees for pre-litigation services under Title VIl of the G vi

Ri ghts Act and ADEA, the Eleventh Crcuit Court held that a
strong case could be made for awarding fees for pre-litigation
services in an ADEA case, even though the | anguage in the fee
provi sion of ADEA was different fromthat in Title VII.

29. The court may award attorney's fees in excess of the
percentage arrangenent in a contingency contract if |anguage in
the contract permts recovery of a reasonable attorney's fee, if
awarded by the court, and if greater than the agreed percentage

of the total gross award to the client. Kaufman v. MacDonal d,

557 So. 2d 572 (Fla. 1990). Petitioner's contract with counsel
cont ai ned the required | anguage.

30. Petitioner is entitled to the costs listed in the sum
of $4, 115.19, which represents the costs listed, |ess the cost
of Westlaw research of $356.35. M. Indest's opinion was that
the costs met the guidelines as specified in Rule Regul ating
Florida Bar 4-1.5(b)(2). Respondent's only objection to the
costs was to the Westlaw fee, which sumwas voluntarily
wi t hdrawn by Petitioner's counsel at the beginning of the
heari ng.

31. Petitioner is also entitled to costs for her expert
W tness, M. Indest. Pursuant to Section 92.231, Florida
Statutes (2003), an expert witness shall be allowed a wtness

fee which shall be taxed as costs. M. Indest said he spent ten
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hours reviewing the file and his tine at the hearing. The
hearing | asted approximately two hours. M. Indest said he
charged $350. 00 per hour to Petitioner. Respondent offered no
objection to that hourly fee or to the nunber of hours
M. Indest stated he spent reviewi ng the case file, questioning
Ms. Madden on the case, and researching fees in the |oca
market. The costs to be awarded to Petitioner for paynent to
M. Indest is the sumof 12 hours times $350.00, which is
$4, 200.00 to be paid by Respondent to Petitioner.

32. M. Indest testified specifically to the factors

addressed in Rowe, supra; Quanstrom supra; and Rule Regul ating

Florida Bar 4-1.5. Each of those factors has been considered in
maki ng the determ nation of the appropriate fee. Boyle v.
Boyl e, 485 So. 2d 879 (Fla. 2nd DCA 1986). The Recommended
Order in paragraph 30 specifically stated that in this case the
i ssue of discrimnation was a close question. Contrary to

M. Young's testinony, it was not a sinple, straight-forward
story in which the outcone shoul d have been apparent fromthe
first. Cearly, Respondent and his counsel did not agree with
t hat apprai sal since Respondent, through counsel, denied
Respondent was responsi ble for unlawful discrimnation even in
the | atest pleadings on the anount of attorney's fees and costs
to be awarded. M. Young spent only three hours on the file,

but his testinony denonstrated that he was not famliar with and
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read none of the depositions, even briefly, and did little
research on fees in the market area to conpare cases or discuss
the case in any detail with counsel.

33. The forrmulary in determning fees in a discrimnation
case is a conplex conbination of the factors and net hods

considered in Rowe, supra; Quanstrom supra; and Rule Regul ating

Florida Bar 4-1.5 and nust be consistent with case lawin Title
VII actions. M. Indest's testinony is accepted as it relates
to Petitioner's counsel's experience and skill in the
prosecution of discrimnation cases, his evaluation of the
difficulties of the case, and the necessity of solicitation of
detail ed evidence to prevail. The tinme expended by Petitioner's
counsel produced such evidence, and the |evel of detail of tine
spent is evidenced by the extensive findings and case | aw
produced in the Proposed Recommended Order for the hearing in
Sept enber 2002. The likelihood that the acceptance of
Petitioner's case precluded other enploynent is relevant only to
the extent that Petitioner's counsel could process other types
of tort cases with | ess expenditure of her own tine and nore of
her staff's tine.

34. M. Indest's testinony is accepted in regard to a
reasonabl e fee based on the work he expended to survey the rate
of fees customarily charged in the locality of simlar types of

cases. M. Young testified he had made no such eval uati on of
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the local market area and no attenpt to determ ne such fees.
M. Indest's testinony is accepted that the fee for Ms. Madden
is reasonable for the case and for an attorney with her
experience and skill in the Central Florida/ Olando area.

35. Based on the evidence presented, it is determ ned that
$300. 00 per hour is a reasonable hourly rate and 122 hours was a
reasonabl e anount of tinme to expend in the litigation of this
case. Therefore, $36,600.00 is a reasonable | odestar fee for

Petitioner. Waver, supra, Quanstrom supra

36. Issues of discrimnation are always significant, as
has been stated by courts, |egislative bodies, and Congress. As
stated by the Florida Suprenme Court, issues of discrimnation
are significant as they:

encourage neritorious civil rights clains

because of the benefits of such litigation

for both the nanmed plaintiff and for society

at large, irrespective of whether the action

seeks nonetary danmges.
Quanstrom 555 So. 2d at 832. The major purpose of fee-shifting
statutes is to encourage private enforcenent of statutes. The
court has determ ned that a contingency adjustnment has a strong
public-interest factor when a case is taken with a risk of
nonpaynent. Quanstrom 555 So. 2d at 833. The anount of

damages is not controlling in public interest cases because

plaintiffs would not, and could not, pursue such cases if their
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attorney's fees were not included in the potential award or
remedy. Quanstrom 555 So. 2d at 833- 834.

37. The mandates of Section 509.092 and Subsection
760.11(6), Florida Statutes (2003), provide that the intent of
the Legislature in the provision of attorney's fees be
interpreted in a manner consistent wth federal case |aw
involving Title VIl actions. It is determned that a
contingency nmultiplier is appropriate in this case. The case
vindi cated a public policy and a private wong of serious
concern to Petitioner. Using the Quanstromcategories as in
Weaver, the case falls into a Category Il type case. This was a
wrong to a private person by a private conpany, not a public
agency. The case was a cl ose question, and Petitioner's counsel
expended extensive tine and took a significant risk of
nonpaynment w thout any neans to mtigate that risk except to
prevail at hearing. Success was unlikely at the outset of the
case. Petitioner could not have secured conpetent counsel
wi t hout her counsel's willingness to take a contingency ri sk.

38. The multiplier effect for cases with success
considered likely even at the outset, the range is 1.5 to 2.0;
and for cases with success considered unlikely at the outset,
the range is 2.0 to 2.5. Quanstrom 555 So. 2d at 834. Taking
the | ow end of the range of the two eval uations of the possible

outconmes at the outset, a nultiplier factor of 1.5 will be
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applied and Petitioner awarded attorney's fees in the amount of
$54, 900. 00.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMMENDED t hat a final order be entered:

1. Awarding attorney's fees to Petitioner in the sum of
$54, 900. 00; and

2. Awarding costs to Petitioner in the sumof $8, 315.79,
whi ch includes $4,200.00 to be paid to Petitioner for paynment of
Petitioner's expert witness, George F. Indest, IIl, Esquire.

DONE AND ENTERED t his 23rd day of Novenber, 2004, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of Novenber, 2004.
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COPI ES FURNI SHED

St ephen F. Baker, Esquire

St ephen F. Baker, P.A

800 First Street, South
Wnter Haven, Florida 33880

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Tricia A Mdden, Esquire

Tricia A Mdden, P.A.

500 East Altanonte Drive, Suite 200
Al tanonte Springs, Florida 32701

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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