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Mid-level providers bring different risk to practice
By: ALICIA GALLEGOS, Family Practice News Digital Network

1 A patient called his doctors’ office complaining of postsurgical pain. The
practice’s physician assistant recommended increased pain medication,
but failed to alert the on-call physician regarding the contact. The
patient later sued the PA and the supervising physician after he was
diagnosed with compartment syndrome.
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The out-of-town orthopedist "was the supervising physician on record,”
explained Dr. Alan Lembitz, a family physician and chief medical officer
for COPIC, a Colorado-based medical liability insurer. "The liability and
supervision goes to the doctor who is registered with the medical
board."

The vignette goes far to lllustrate the type of legal cases that are
becoming more common with the increased use of mid-level providers,
Dr. Lembitz said.

A report from national medical liability insurer the Doctors Campany
quantifies the situation.

The report examined claims between 2001 and 2010 involving nurse
practitioners and physician assistants compiled by the PIAA Data Sharing
Project, a claims database operated by PIAA, a national trade
association that represents medical liability insurers. (PIAA was formerly
known as Physician Insurers Association of America).

Of 1,180 closed claims involving physician assistants (PAs) and nurse
practitioners (NPs), the payments were made on behalf of mid-level
providers by the supervising physician’s policy or that of the practice’s
professional association. Family medicine was the most common
specialty associated with claims against mid-level providers.

The average defense payment paid on behalf
of NPs was $309,405, while the average
defense payment made on behalf of PAs was
$321,991, the report said.

With federal incentives aimed at more
collaborative care and declining physician
reimbursement, the growing demand for
physician extenders is inevitable, said George
F. Indest III, president of the Health Law
Firm, headquartered in Altamonte Springs,
Fla.

"With the increased role of [mid-level

George F. Indest III providers], there will no doubt be some
increase in liability placed on physicians who
are their supervisors,” Mr. Indest said.

Mr. Indest stressed that when used effectively, mid-level providers
improve quality of care, fill gaps in medical care coverage, and provide
needed treatment for underserved populations. The key is that
"supervising physicians must have good rapport with the [mid-level
providers] they supervise and keep open channels of communication
with them at all times.”

Common liability theories

Frequent legal claims faced by physicians supervising mid-level providers
include vicarious liability, agency, and failure to supervise.

Vicarious liability assigns liability to a person who did not cause the
alleged negligence but who had a legal relationship with the negligent

party.

Agency is used to link the negligent acts of one party to another
because the two are said to have an agent-principal relationship. In such
cases, plaintiffs claim the agent was authorized to act on behalf of the
principal.

Failure to supervise is a growing allegation by plaintiffs and by mid-level
providers, said Dr. James Szalados, an anesthesiologist and medical
liability defense attorney based in New York.

"Inadequate supervision is becoming a bigger issue because mid-levels
are using that as a defense,” he said. They claim no fault because "the
physician did not appropriately supervise.”

Physicians also can be disciplined by state medical boards for poor
patient outcomes caused by other professionals, according to James
W. Saxton, chair of the health care litigation and risk management
group at Stevens & Lee, headquartered in Reading, Pa. Most states
have supervision requirements that address the oversight of mid-level
providers. Running afoul of such rules means state scrutiny.

Boards "take ensuring quality very seriously,” Mr. Saxton said. "If you're
a physician supervisor and you don't have a system in place to make
sure you are appropriately supervising your [mid-level provider] and
that provider is [operating] outside their scope of practice, the state
board can do an investigation of the doctor.”

Reducing risk

Knowing your state’s supervision requirements is key to reducing legal
dangers and defending potential claims, according to Frank B. O'Neil,
senior vice president and chief communications officer for
ProAssurance, a national medical liability insurer. Some states allow a
broader scope of practice for mid-level providers, while others outline
specific intervals that physicians must attend to a patient.

"The bottom line is whenever a physician is
employing a [mid-level provider], there are
general rules about their duties and
supervision laid out by state boards and
other regulatory authorities,” he said. "It's
imperative to know those regulations and
comply with them."

Improving communication among team
members is also essential, according toDr.
Hardeep Singh, chief of the health policy and
quality and informatics program at the
Houston VA Center for Innovations in
Quality, Effectiveness, and Safety.

James W. Saxton

Dr. Singh was the lead author of a study last

August in Health Affairs that examined

causes of diagnostic delays. Top reasons

included poor teamwark, miscommunication, and lack of care
coordination (Health Aff. 2013;32:1368-75).

"People underestimate the importance of responsibility diffusion,” he
said. "We really need to be clear on who's going to follow-up.”

Physicians must also alert the state and their insurer of any changes to
their supervision status, whether it's overseeing more providers or no
longer supervising, Mr. O'Neil said. He added that if a physician fails to
inform a carrier of a change, the doctor may not be covered against
certain claims.

Considering risk management steps early reduces malpractice dangers
and ensures health care teams operate successfully, Mr. Indest said.

"After the mishap occurs, [it] may be too late to prevent fault ... just as
with any accident or error,” he said. "Being proactive and taking
measures to prevent liability ahead of time is much more effective.”



